
RESOLUTION NO. 2008·205

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ELK GROVE
AUTHORIZING THE CITY MANAGER TO SIGN AND TRANSFER A SWAINSON'S
HAWK FORAGING HABITAT CONSERVATION EASEMENT OVER THE CITY'S

HABITAT MITIGATION PROPERTY TO THE NATURE CONSERVANCY, TO SIGN
THE ENDOWMENT AGREEMENT FOR THE EASEMENT. AND TO TRANSFER AN
ENDOWMENT OF $171,099 FROM THE SWAINSON'S HAWK HABITAT FUND TO

WHEREAS, the City of Elk Grove has acquired property that will be converted
and managed as Swainson's Hawk foraging habitat - the Swainson's hawk habitat
mitigation property; and

WHEREAS, it is the City Council's desire that the conservation values of the
Swainson 's hawk habitat mitigation property be protected in perpetuity; and

WHEREAS, executing a conservation easement over the Swainson's hawk
habitat mitigation property and transferring said easement to an organization
recognized for environmental protection will ensure that the habitat conservation values
nf tho nrnnort\l ~ro nrntof'ton in n~rn~h litv' ~nn
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WHEREAS, The Nature Conservancy is an organization that is nationally and
internationally recognized for its efforts in preserving and protecting wildlife habitat
lands; and

WHEREAS, the City and The Nature Conservancy have prepared a draft
Conservation Easement, which describes how the property will be protected for the
benefit of Swainson's hawks; and

WHEREAS, in order to accept and monitor the easement The Nature
Conservancy is requesting an endowment in the amount of $171,099; and

WHEREAS, the City has reviewed and concurs with the supporting
documentation for the endowment presented by The Nature Conservancy; and

WHEREAS, the City and The Nature Conservancy have prepared a draft
Endowment Agreement, which describes how the endowment will be used.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Elk
Grove hereby authorizes the City Manager or her designee to:

1. Finalize and sign a Swainson's hawk foraging habitat conservation easement
over the City's habitat mitigation property on behalf of The Nature Conservancy,
consistent with the draft described in Exhibit A;



2. Finalize and sign an Endowment Agreement with The Nature Conservancy for
the Swainson's hawk foraging habitat conservation easement, consistent with the
draft described in Exhibit B; and

3. Transfer $171,099 from the Swainson's Hawk Habitat Fund to The Nature
Conservancy.

PASSED AND ADOPTED by the City Councii of the City of Eik Grove this 2th

day of August, 2008.

ATTEST:

~C-L4 ~- G
SUSAN J. BLACKSTON, CITY CLERK USAN COCHRAN, CITY ATTORNEY



Draft Dated August 5, 2008 EXHIBIT A

Recording requested, and when
recorded, return to:

The Nature Conservancy
201 Mission Street, 4th Floor
San Francisco, CA 94105
Attn: Legal Department
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GRANT DEED OF AGRICULTURAL A
CONSERVATI

impo
(colle

(space above this line reserved f

C.
agriculture, whi
significant relative
raptors, migratory biL

D. Protection and preservation of the Property, including its wildlife habitat, shall assure that
this area and its existing features shall continue to be available for certain types of agriculture, which
provide foraging and or nesting habitat for Swainson's hawks and other natural habitat values and buffer
for wildlife, a significant public benefit by preserving open space against development pressure, and
scenic qualities unique to the Cosumnes River Watershed.

E. As fee owner, Grantor owns the affirmative rights to identify, preserve, and protect
forever the existing features and values of the Property.



F. The State of California recognizes the public importance and validity of agricultural and
habitat conservation easements by enactment of Section 815 et seq. of the California Civil Code, and
Grantee is an entity qualified under such Civil Code provisions to hold conservation easements.
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G. Grantee is a nonprofit corporation incorporated under the laws of the District of
Columbia, and, as a tax-exempt public charity described in Section 815.3 of the California Civil Code and
Sections 501(c)(3) and 509(a)(1) of the Internal Revenue Code of 1968, as amended from time to time
and together with any and all regulations promulgated thereunder (the "Code"), is organized to protect
and conserve natural areas and ecologically significant land for scientific, .charitable and educational
purposes, and is a "qualified organization" within the provisions of Secti01~~[~t;iQ<~)of the Code qualified
to acquire and hold conservation easements, and is authorized to hold cQn~ervatiort easements pursuant to
Section 815.3 of the California Civil Code.A'~;:;"x~~~~~~

< . "'«;;£'1\,
H. To accomplish all of the aforementioned purpo es~Grantor in' .\'

and Grantee intends to obtain from Grantor, an Agricultural~1tinsonls
Easement restricting the use which may be made of the Pr y, arlo grants rights
and protect forever the agricultural, open-space, foragi dlor nes~p.g habitat for S
other wildlife habitat and scenic values ofthe Prope .,

ural resourc~\iij:co ervation purposes of this Grant and the
reserve, prot < nhance, monitor and restore in perpetuity the

. i ithout limitation, the following (collectively,
erva habitat values of the Property as foraging and/or
d for other wildlife including the processes which sustain that

agriculture by protecting the Property from development
presstif ..);1(c) the open sp ascenic qualities of the Property which are important public
?enefits ~g~~~'i~onsistent ,:i e avai: ility of the Pr~perty for wild.life habitat and agric~1ture. It is
mtended th~> onservatio sement shall foster agncultural practices on the Property m harmony
with the protecti d prese ." n of conservation and habitat values of the Property as foraging and/or
nes~ing habit~t for .j~so.n~7iiawks and for othe~ .wildlife habitat and the .pr?cesses that sustain that
habitat, and m harmon~:~~~!h'the open space qualities of the Property. It is intended that each such
purpose shall be conduc~ai'ln a manner consistent with all of such multiple natural resource conservation
purposes. This Grant pr6hibits use of the Property for any purpose that would impair, degrade or interfere
with any of the multiple natural resources conservation purposes stated above.

NOW, THEREFORE, in consideration of the above and th tii~l covenants, terms: conditions, and
restrictions contained herein, and for the goQd and valuable con "'.~.tion, the receipt and sufficiency of
which is hereby acknowledged, and pursulq\1irl~ti~~e laws of the "iS~ of California and in particular
California Civil Code 815 et seq., Grantof~;r.~hv;xo!untari!y g?i!~t~';wtl conveys to Grantee, its
successors and assigns, an Agricultural and S'\bin . wk Habitat ~onservation Easement in gross
f'nr~,,~r in nn rn,~r ~nA '3l"rncoC' th~ DrnnDorl'U (~~ka "('""nn" . -';~~rt'l""l J;"",-",Do.~·~nt"\ ~n""";.::",'" t_ tho to ,-", ..._A
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conditions set forth herem, re g forever the 1\~~~}hch maY~~;D1ade of the Property, and the parties
agree as follows: ,(,)',. .

2. Easement Documentation Report. The parties acknowledge that an Easement Documentation
Report (the "Report") of the Property has been prepared by a competent biologist familiar with the
environs and approved by Grantor and Grantee in writing, a copy of which is on file with Grantor and
Grantee at their respective address for notices, set forth below. The parties agree that the Report contains
an accurate representation of the biological and physical condition of the Property at the time of this
Grant, and of the historical uses of the Property, including historical water uses. Notwithstanding the
foregoing, if a controversy arises with respect to the nature and extent of the physical, biological
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condition of the Property or the permitted historical uses of the Property, the parties shall not be
foreclosed from utilizing any and all other relevant documents, surveys or other evidence or information
to assist in the resolution of the controversy.

3. Grantee's Rights. To accomplish the purpose of the Conservation Easement, the rights and
interests which are conveyed to Grantee by this Grant include, but are not limited to, the following:

A. Preserve and Protect. Grantee may identify, preserve, protect, enhance, monitor and
restore in perpetuity the Conservation Values of the Property.

, or use of, the Property that
A th~_~,eonserv'ation Easement, and may

Property that may be damaged by

r a propriate marker in a prominent location on
d, bearing information indicating that the

the Property are protected by Grantee. The
atIosign shall be jointly determined by Grantee and

indicate that the Property is privately owned and not open to the
nsible for the costs of erecting and maintaining its sign or

Enforcement.

Subject to Grantor's approval, which approval shall not be
eld or denied, Grantee shall have the right to conduct, at Grantee's

ense, fish, wildlife, plant, and habitat studies on the Property, as well as
onitoring on the Property, provided that such studies, research, and

hall be carried out in a manner that shall not interfere unreasonably with the
pennitt use(s) or enjoyment of the Property by Grantor, its successors in interest, or
any legally recognized occupant(s) or user(s) of the Property. Any other parties
interested in conducting scientific studies on the Property are subject to the prior written
approval of Grantor, in consultation with Grantee, and such approval shall not be
unreasonably withheld or denied.

D.

C.

B. Entry and Access Rights: Grantee and Grantee's e ees nd agents are hereby
granted rights of access to enter upon the Property appurtenant easements and
rights-of-way, if any, and may enter upon the Pr onable times in order to
monitor compliance with and otherwise enforce . terms is Grant, to study and
make s.cientific observations of ~~.natura~,,~~~th~~~nde~os of the Property, to
determine whether Grantor's activities are,iRcompliance With the of this Grant and
to take all actions deemed necessary ~~::"fuantee tQ<~dentify, prese , enhance,
monitor and restore in perpetuity tHe', ervatiofr Values. Excep ases where
Grantee determines that immediate entry i ...Jl.¥i17;. revent, terminj ,or mitigate a
violation of the Conservation Easement, such'~i;llf.fshall be upon prior reasonable notice
to Grantor and shall not u asonably interfere Wi~i,grantor's use and quiet enjoyment of
the Property. '\;"';"'1>

4. Permitted Uses of the Property. Grantor and Grantee intend that the Conservation Easement
shall confine the uses of the Property to the multiple natural resource conservation uses of agriculture,
open space, scenic, conservation, and wildlife habitat, including the processes which sustain those certain
agricultural uses and habitat, and to such other incidental uses as are expressly permitted herein, all in
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accordance with the terms and conditions of this Conservation Easement. Except as prohibited or
otherwise limited by the terms of this Grant, Grantor reserves the right to use and enjoy the Property in
any manner which is consistent with the Conservation Purposes of the Conservation Easement. In that
regard, the uses set forth in Exhibit C attached hereto, though not an exhaustive list of consistent
permitted uses, are consistent with the Conservation Easement, and shall not be precluded, prevented or
limited by this Grant, except: (a) to the extent otherwise prohibited under the terms of this Grant; (b) in
those instances in which prior approval by Grantee is required under this Grant, until such approval is
obtained; and (c) in those instances in which any action or practice is or becomes inconsistent with the
Conservation Purposes or diminishes or impairs any of the specific Conservation Values, as determined
by Grantee and the City of Elk Grove in the exercise of each party's reason&~~Je:'~~~,cretion.

.,,;.:W:,(1
/~',/{

5. Prohibited Uses of the Property. Any activity on or use of ," " erty that is inconsistent with
the Conservation Purposes (including, without limitation, any acti~i e';<it materially diminishes or
impairs the Conservation Values) is prohibited. Though not an xl1a~stive If§t')''rohibited uses, none of
the uses described in Exhibit D attached hereto and incorpo , in by ref shall be made of or
on the Property. In making this Grant, Grantor has cons~. e possibility tha rohibited by the
terms of this Grant may become more economically'" Ie thanspermitted uses eighboring
properties may in the future be put entirely to such uses is the intent 0 Grantor and
Grantee that any such changes shall not be deemed to n.~es justifying". e. termination,
extinguishment, or modification of this Grant or the Conserv ement. In addition, the inability of
Grantor, or Grantor's heirs, successors, Qf\,~ssigns, to condu implement any or all of the uses
permitted under the terms of this Grant, or tff of do , shall not impair the validity of
this Grant or the Conservation Easement or b~ grounds for ' iination, extinguishment, or
modification of same.

6. Remedies.

tion: Action. If Grantor or Grantee becomes aware
this Grant H~~occurred or is threatened to occur, Grantor or

{,,"'d"
to the other vcs <Ofsuch violation and demand corrective action

iolation involves injury to the Property resulting
stent Conservation Values or the Conservation Purposes,

erty so injured. If the noticed party fails to cure the violation
notice, or under circumstances where the violation cannot

0) day period, fails to begin curing such violation within the
thi ils t ontinue diligently to cure such violation until fmally cured, the
notic II remedies available at law or in equity to enforce the terms of this
Grant, 1 imitation the right to seek a temporary or permanent injunction with
respect to v ,. to cause the restoration of that portion of the Property affected by such
activity to th . 'itin that existed prior to the undertaking of such prohibited activity, to pay
monetary amou which, if not paid, could result in the extinguishment, modification, non-
enforcement orr pairment of the Conservation Easement, and/or to recover any damages arising
from the violation. Rights under this paragraphapply equally to actual or threatened violations of
the terms of this Grant. Both parties agree that the remedies available at law for any violation of
the terms of this Grant are inadequate and that either party shall be entitled to seek the injunctive
relief described in this paragraph, both prohibitive and mandatory, in addition to such other relief
including specific performance of the terms of this Grant, without the necessity of proving either
actual damages or the inadequacy of otherwise available legal remedies. The remedies described
in this paragraph shall be cumulative and shall be in addition to all remedies hereafter existing at
law or in equity. Furthermore, the provisions of California Civil Code Section 815 et seq. are
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incorporated herein by this reference, and this Grant shall include all of the rights and remedies
set forth therein.

na e discretion, determines
significant damage to the

Conservation Easement,
to the other or without

E.

d absolute discretion, transfer all or any of its
''''Grove's prior written consent, which consent

. (1 rantee requires, as a condition of such transfer,
asement continue to be carried out following such

e only to an organization satisfactory to the City of Elk Grove
as eligible donee under Internal Revenue Code Section

issued thereunder, and such organization shall be an entity
ectio 5 et seq. or any subsequent State law governing the creation,

ation easements; and (3) Grantee shall provide Grantor with notice of
t provided by Grantor to Grantee, within thirty (30) days prior to the

B. Cost of Enforcement. In any action, suit or other proceeding undertaken to
enforce the provisions of this Grant, the prevailing party shall be entitled to recover from the non
prevailing all reasonable costs and expenses including, without limitation, attorneys' and experts'
fees and costs, and if such prevailing party shall recover judgment in any action or proceeding,
such costs and expenses shall be included as part of the judgment In addition, any costs of
restoration shall be borne by the party responsible for the violation of~,~~ terms of this Grant.

C. Emergency Enforcement. If either party, in its
that circumstances require immediate action to prevent or
Conservation Values or to prevent breach or extinguis
Grantee may pursue its remedies under this paragraph wit
waiting for the period to cure to expire.

D. Non-Waiver. Enforcement of
to the discretion of the non-violating party, a
under this paragraph shall not be deemed or c
hereunder with respect to such violation in the event
any delay or omission in exercisin ,any right or reme
or such right or remedy.

8. Runnin with t d. The Conservation Easement created by this Grant is perpetual and shall
burden and run with th roperty forever. Every provision of this Grant that applies to the Grantor or
Grantee shall also apply forever to and shall burden or benefit, as applicable, their respective agents,
heirs, devisees, administrators, employees, personal representatives, lessees, and assigns, and all other
successors as their interest may appear. Grantor agrees that transfer by Grantor of any interest in the
Property shall be in compliance with all applicable provisions of this Grant.

9. Representation and Warranties.

A. Hazardous Materials. Grantor represents and warrants that Grantor shall comply with all
Environmental Laws (as defined below in this Grant) in using the Property and that

5



Grantor shall keep the Property free of any material environmental defect, including,
without limitation, contamination from Hazardous Materials, as that term is defined
below in this Grant.

B. Authority to Grant Easement. Grantor has full right and authority to grant the
Conservation Easement to Grantee.

pending or, to the best of
n thereof relating to or

reof, in any court or
, board, bureau,

sponsibilities and shall bear
..!pkeep and maintenance of the

r the operation or maintenance of
protection of Grantor, the public, or

Property. Grantor agrees to pay any and all real
ority on the Property before delinquency and that

any liens, including those arising out of any
a s incurred by Grantor. Grantor shall be solely

0'" of general liability insurance covering acts on the
for obtaining any applicable governmental permits and
this Grant, and any activity or use shall be undertaken in
d local laws, regulations, and requirements.

Compliance with Laws. Grantor has not received notice of and has no knowledge of any
material violation of any federal, state, county or other governmental or quasi
governmental statute, ordinance, regulation, law or admin· ·Ye or judicial order with
respect to the Property.

No Litigation. There is no action, suit or proceedj
Grantor's knowledge, threatened against the Pro
arising out ofthe ownership or use ofthe Pro;~\ ny port
in any federal, state, county, or munici department,
agency or other governmental instrume ."ty.

D.

E.

A. Grantor. Notwithstanding any other provision herein to the contrary,
agrees to indemnify, defend, and hold harmless Grantee, its directors,

loyees, agents, and contractors and their heirs and assigns (the "Grantee
Inde ed Parties") from and against any costs, liabilities, penalties, damages, claims
or expenses (including, without limitation, reasonable attorneys' fees and costs) and
litigation costs (collectively, "Damages") which the Grantee Indemnified Parties may
suffer or incur, to the extent that they are a result of or arise out of any of the following:
(a) the activities of Grantor on the Property; (b) the inaccuracy of any representation or
warranty made by Grantor; (c) the breach by Grantor of any provision of this Grant; or
(d) any injury to or the death of any person or physical damage to any property resulting
from any act, omission, condition or other matter related to or occurring on or about the
Property, caused by Grantor, except to the extent caused by the negligence or willful
misconduct of any of the Grantee Indemnified Parties. Without limiting the foregoing,

11.
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Grantor shall indemnify, defend, and hold harmless the Grantee Indemnified Parties for
all of the following:

1. Taxes. Any real property taxes, insurance, utilities or assessments that
are levied against the Property, including those for which exemption
cannot be obtained, or any other costs ofmaintaining the Property.

2. Hazardous Materials. Any Hazardous Material, as that term is defined in

. ion herein to the contrary,
s Grantor, its officers,

"Grantor Indemnified
.fied Parties may

following:
entation or

any proVlslOn$0 this Grant; or
I damage to any property resulting
ted to or occurring on or about the

ed by the negligence or willful

Paragraph 16, present, alleged to be present as a result of Grantor's
actions, or otherwise connected in any w 'e Property, whether by
or after the date of this Grant.

B.

A. tor of Gee's entry upon Property is required
persons constituting Grantor or their authorized
es~ribed below in subparagraph C, prior to such

B. ubparagraph A above, whenever express approval,
equired y this document, the initiating party shall give written

. d below, and detailed information to the other party. The
e proposed activity and notify the initiating party, within

er rec t of notice of any objections to such activity. Any objections
based upon its opinion that the proposed activity is inconsistent with
nservation Easement.

C. Any written notice called for in this Conservation Easement may be
in person; (2) by certified mail, return receipt requested, postage paid; (3)

by facsi ile with the original deposited with the United States Post office, postage
prepaid on the same date as sent by facsimile; or (4) by a reputable overnight courier that
guarantees next day delivery and provided a receipt, and addressed as follows:

12. Notice; Approval.

To the Grantor: City of Elk Grove
Development Services
8401 Laguna Palms Way
Elk Grove, CA 95758
Attn: Real Property Manager
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with a copy to: City of Elk Grove
8380 Laguna Palms Way
Elk Grove, CA 95758
Attn: City Attorney

To Grantee: The Nature Conservancy
201 Mission Street, 4th Floor
San Francisco, CA 94105
Attn: Legal Department

T failui ~ to object to, any proposed use
ent use or activity of the same or

The Nature Conservancy
Cosumnes River Preserve
13501 Franklin Blvd
Galt, CA 95632
Attn: Project Direct

nd urposes of this Grant and the Conservation
of this Grant or purpose of the Conservation

cumstance, is found to be invalid, the remainder
he pu e Conservation Easement, and the application of

or circumstances other than those as to which it is found to be

with a copy to:

Either party may, from time to time, b
address which shall be substituted f
given upon receipt.

D.

E.

A. 'arket Value. Grantor and Grantee agree that this Grant of a perpetual
ement gives rise to a property right, immediately vested in Grantee,

oses of this paragraph, the parties stipulate to have a fair market value
y multiplying (1) the fair market value of the Property unencumbered by this

Conse ion Easement (minus any increase in value after the date of this grant
attributable to improvements) by (2) 68%, which is the ratio of the value of the
Conservation Easement at the time of this grant to the value of the Property, without the
deduction for the value of the Conservation Easement. For Purposes of this paragraph,
the ratio of the value of the Conservation Easement to the value of the Property
unencumbered by the Conservation Easement shall remain constant.

14.

If for any reason there is an extinguishment of any of the restrictions of this Grant on a
subsequent sale, exchange, or taking of the Property, Grantee shall be entitled to a portion
of the proceeds at least equal to the amount determined in accordance with this
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paragraph. If such extinguishment occurs with respect to fewer than all acres of the
Property, the amounts described above shall be calculated based on the actual number of
acres subject to extinguishment. Ifthere is no extinguishment of any of the restrictions of
this Grant on a subsequent sale, exchange, or taking of the Property, Grantee shall have
no rights to any portion of the proceeds.

B. Judicial Extinguishment. It is the intention of the parties that the Conservation Purposes
of the Conservation Easement shall be canied out in perpetuity, and that liberal

oses of effectuating the
ic hardship or changed

right. Pursuant to its rights'
City of Elk Grove, by its
Property.

construction of this Grant is expressly required for pu
Conservation Easement in perpetuity, notwithstanding e
conditions of any kind.

!:~:'\,C(-,,:-,:,<t/ '.:',::~;t:,:

A. Liberally Construedi.s.It is the int of this Grant to preserve the condition of the
Prop~rty, ~d each \?f the Conserv n Purposes protected herein, notwithstanding
economic":' ther hlP" hip or changes ounding conditions. The provisions of this
Grant shall oiiJ.>erafr .s to e tuate their purposes ofpreserving and protecting

!pity th"&;~~~servati' ./ and other Conservation Purposes described above,
an":';" GriAt~r' use and enjoyment of the Property to the extent consistent with
the Cons . n p;....... ....,Liberal construction is expressly required for purposes of
effectuating Cons' {ton Easement in perpetuity, notwithstanding economic
hardship or c d con tions of any kind. The Conservation Purposes described herein

the intend est and most productive use of the Property. No remedy or election
by any p ision in this Grant shall be deemed exclusive unless so indicated, but it
Jlerev ossible, be cumulative with all other remedies at law or in equity. The

edge that each party and its counsel have reviewed and revised this Grant,
and tha rule of construction that ambiguities are to be resolved against the drafting
party sh~11 be employed in the interpretation of this Grant. In the event of any conflict
between the provisions ofthis Grant and the provisions of any use and zoning restrictions
of the State of California, the county in which the Property is located, or any other
governmental entity with jurisdiction, the more restrictive provisions shall apply.

C. Condemnation. If all or part of the Property is t
public, corporate, or other authority other than t
restrictions imposed by this Grant, Grantor
at the time of such taking to recover the
damages resulting from the taking. All
action shall be paid out of the reco:
divided consistent with the provisions 0

15. Interpretation.

B. Governing Law. This Grant shall be interpreted in accordance with the laws of the State
of California, and shall be subject to the provisions of Civil Code Section 815 et seq. or
any subsequent State law governing the creation, transfer and enforcement of
conservation easements.
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C. Captions. The captions of the various paragraphs and subparagraphs of this Grant and its
exhibits have been inserted solely for convenience of reference and are not part of the
Conservation Easement and shall have no effect upon construction or interpretation.

D. No Hazardous Materials Liability. Notwithstanding any other provision herein to the
contrary, the parties do not intend this Grant to be construed such that it creates in or
gives to Grantee:

(a) the obligations or liabilities of an "owner" or "operator" as those words are defined
and used in Environmental Laws, as defined below, incl!!di~.,_ without limitation, the
Comprehensive Environmental Response, Compensatiq!l;i~iid Ci'iIbility Act of 1980, as
amended (42 USC § 9601 et seq. and hereinafter "CE 'j ,");

remove, remediate or otherwise
perty.

,<," .

the obligations or liabilities of a person desc'ri~,ed in 4
~

the obligations of a responsible per any applicab
as defined below;

any control over Grant~~:~s ability to inves
clean up any HazardoU:~!,~~~¢f,ia,ls associated WI

\~;~\ ' -; ~'~':~ -);i:,;';;j§~:»:-_ .

the right to investigate and re~edia
associated with the Property; or

,~"",-"-,-",<",,., .'., -,'~.

··.'l/ 'i ...•;;~;'i\H>
ntor" and "Gr:'apt~e," where~~f used in this Grant and any pronouns

,.,' ~,,§hall mean ariiJinclude, reSpectively, the above-named Grantor, its
senta'\; .. ,~, heirs, devis~e, personal representatives, and assigns, and all

r interest may ap;pear and Grantee and its successors and assigns.

~'.i~~~~includes, without limitation, (a) material that is
radioaciiee; (b) petroleum products; and (c) hazardous wastes,

ces, or related materials defmed in the CERCLA (42 USC
Ha !.is-1'Materials Transportation Act (49 USC §6901 et seq.), the
Con~.l;l" Law (Cal. Health & Safety Code §25100 et seq.), the

azardous Su~,., ce Account Act (Cal. Health & Safety Code §25300 et seq.), and in
egulations ,,~';aopted and publications promulgated pursuant to them, or any other

ble Envi ~'nmental Laws now in effect or enacted after this date.

(d)

(b)

(c)

(e)

Definitions.

(a) The t
used in
perso
othe

III "Environmental Laws" includes, without limitation, any federal, state,
dministrative agency statute, regulation, rule, ordinance, order or requirement

relating to pollution, protection of human health, the environment or Hazardous
Materials.

E.

16. Subsequent Liens on Property. No provision of this Grant is intended to be, nor should it be,
construed as impairing the ability of Grantor to use the Property as collateral for subsequent borrowing,
provided that any subsequent deed of trust, mortgage, lien, or encumbrance arising from such a borrowing
must, at all times, be subordinated to the Conservation Easement and this Grant. Any successor interest
of Grantor, by acceptance of a deed, lease or other document purporting to convey an interest in the
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Property, shall be deemed to have consented to, reaffirmed and agreed to be bound by all of the terms,
covenants, restrictions and conditions of this Grant.

17. Access. Nothing contained in this Grant shall give or grant to the public a right to enter upon or
use the Property or any portion thereof where no such right existed in the public immediately prior to the
execution of this Grant. Grantor shall undertake all reasonable actions to prevent the unlawful entry and
trespass by persons whose activities might materially diminish or impair the Conservation Values;
provided, however, that Grantee acknowledges that Grantor may allow public access to the Property or a
portion thereof, so long as such public access does not materially diminish pr impair the Conservation
Values. !f~~4,

.r-.

18. S~bseguent Transfe~s; No Merger.: Grantor sh~ll inco~~~~!!"the.terms of this ?rant .by
reference m any deed or legal instrument by which Grantor dlvest~a,nY m'te~~>~n the Property, including
without limitation, any lease. Grantor shall give Grantee at least~rty (30)~y~ written notice prior to
the date of such transfer, which notice shall include the n, ,', ess and 't¢t~~kone number of the
transferee. Grantor's failure to perform any act required b1s P graph shall ;St!:in:mair the validity of
the Conservation Easement or this Grant, or limit its en bility \n, any way. An~~~,~~~~x in interest
of Grantor, by acceptance of a deed, lease, or otheF'ij- ent pu'~ ing to convey aniinterest in the
Property, shall be deemed to have consented to, reaffirm ~ FtQ be bound by,mi of the terms,
covenants, restrictions, and conditions of this Grant and the ctia .on Easement. '

By:
Name:
Its:

The Nature Conservancy,
a District of Columbia nonprofit corporation

e executed this Grant as of the date first above written., .-<

19. Entire Agreement. This Grant, exhibits and schedules, and any
documents incorporated herein by reference, _, t,9f the parties with respect to
the subject matter hereof, and supersedes all p :i'hgs ofthe parties.

20. Amendments. This Grant may be am~\ f a written instrument signed by
Grantor and Grantee and r the Sacram ,.' County RJ. order's office. Any such amendment
shall be consistent with{e Con 'on PurposeS';~d shall c~mply with Section 815 et seq. of the
California Civil Code,+t.a \~"

47 '~?g;f;:{J'
ed,<tll'< one or more counterparts, all of which shall

By:
Name:
Its:

EXHffiITS:

Exhibit A - Legal Description of Property
Exhibit B - Map of Property
Exhibit C - Permitted Uses of the Property
Exhibit D - Prohibited Uses ofthe Property
Exhibit E - Prohibited Plants
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State of-------------
County of _

)
) ss.
)

On before me, , a Notary
Public, personally appeared , proved to me, on
the basis of satisfactory evidence, to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the persorus), or the entity upon
behalf of which the person(s) acted, executed the instrument. A~~"

,li:;/ ,-
I certify under PENALTY OF PERJURY under the laws of the State of C "'# that the foregoing paragraph is
true and correct.

Notary Public

State of--------------

County of --,

___-'+""1-- , a Notary
_____--:."."",...-= , proved to me, on

ose name(s) is/are subscribed to the within
he executed the same in his/her/their authorized

Slgfijdn the instrument the person(s), or the entity upon
uted the i~strument.

{;'fhe laws of the State of California that the foregoing paragraph is

12



Exhibit A

Legal Description of Property

[Legal Description Underlies this Exhibit A Cover Page]
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Exhibit B

Map ofProperty

[Map Underlies this Exhibit B Cover Page]
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Exhibit C

Permitted Uses of the Property

The uses set forth in this Exhibit C detail specific activities that are permitted under the Conservation
Easement. The uses set forth in this Exhibit C are also intended to provide guidance in determining the
consistency of other activities with the Conservation Purposes. Notwithstanding the uses set forth in this
Exhibit C and, notwithstanding any provision of this Grant to the contrary, in no event shall any of the
permitted uses of the Property (whether set forth in this Exhibit C or elsewhere in this Grant) be
conducted in a manner or to an extent mat diminishes or impairs the ervation Values or mat
otherwise violates this Grant.

ubstance and such application is
omary in the general geographic area

ed under the terms of this Grant, and subject
h the notice and approval provisions contained

.. ractices, and other practices or activities, that differ
long as such practices do not result in significant soil

e dation of any surface or subsurface waters, and such
ish or impair the Conservation Purposes of the Conservation

ctices , hereby found to be consistent with the Conservation Purposes
do not require compliance with the notice and approval procedures
new practices shall not result in significant soil degradation, or

ion of any surface or subsurface waters and such new practices are
nish or impair the Conservation Purposes of the Conservation Easement:

accordance with the instructi
consistent with those good
in which the Property is

1. Historical Agricultural Practices. d under the terms of this
Grant, Grantor may continue historical agricultural practices on e manner and location
as set forth in the Report, to the extent that such practices are ;))"" t with th aservation Values and
Conservation Purposes of the Conservation Easement. ...•. rmin":g operations 0 Property shall be
consistent with reasonable farming practices and shal~f1~:,m full c~pliance with a i Ie federal,
state and local statutes, laws, rules, regulations ang.;so1i: '. ces (. ctively, the "L . The term
"historical agricultural practices" includes the continued ,,', P u ~rtilizers, pesti ." es, herbicides,
and other biocides, provided that such use, including, witlio~k ation, the amount, frequency, and
manner of application, shall be in accord with all applicable' , and such use does not diminish or
impair the Conservation Values or the Cons . n Purposes of th servation Easement and shall not
diminish or impair the naturally occurring on and aroun operty (not including any
impacts caused to such ecosystems that are plication of such fertilizers,
pesticides, herbicides and/or biocides as long as such ... tibstances has been conducted in

(a) grazing of li stock;
(b) cultivation and harvest of alfalfa, clover and other permanent pasture; and
(c) substitution of new fertilizers, pesticides and herbicides for those Grantor presently uses,

provided that such use, including, but not limited to, the amount, frequency, and manner of
application shall be in accordance with all applicable Laws, and such use does not diminish
or impair the naturally occurring ecosystems existing on the Property (not including any
impacts caused to such ecosystems that are the intended result of the application of such
fertilizers, pesticides, herbicides and/or biocides as long as the application of such substances
has been conducted in accordance with the instructions for application set forth for such
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substance and such application is consistent with those good farm management practices that
are customary in the general geographic area in which the Property is located}.

Except as expressly permitted in the immediately preceding sentence, the cultivation and harvest of any
non-annual crops on the Property requires Grantee's prior approval in accordance with the notice and
approval provisions contained above.

ild any irrigation systems
aintain new irrigation

ary management of
n with Grantor's

qpe pond on
. cture and

uch permitteq.6t ses; provided,
on the Property in connection with
nsions of the pond shall be subject

sonably withheld.

4. Irrigation Systems. Grantor may maintain, repair, rep
that exists on the Property as of the date of this Grant, and rna
system improvement anywhere on the Property for purpose
agriculture, livestock, and wildlife. Grantor may use
permitted uses of the Property. Grantor may construct,
up to a one-acre portion of the Property to store s
improvements for transporting recycled water onto the
however, that (a) such pond shall only store water that will
Grantor's permitted uses hereunder, and (b the location, size an
to the prior written consent ofGrantee, whic oval shall not be

3. Fences. Grantor may maintain, repaIr, replace and rebuild the fences that exist on the
Property as of the date of this Grant. Grantor, with Grantee's prior written a proval, may construct and
maintain new fences anywhere on the Property for pUJposes reasonable a- -~tomary management of
agriculture, livestock, and wildlife.

5. Roads. Grantor may maintain currently existing levels of
improvement, and construct and maintain such w u oth e unimproved roads as may be
reasonably necessary for Grantor's agricultural a ertyand in a manner that shall not
diminish or impair the C Values 0 Property . the Conservation Purposes of the
Conservation Easement ever, that a~ new roads may not be constructed unless prior
written consent has b rantee, whic - roval shall not be unreasonably withheld.

6. Fishin nt or trap wildlife on the Property, to the extent
that fish or afforded protection under applicable Laws and
provided ing is con ucted in compliance with applicable Laws, and in a
manne wildlife resources on the Property; and provided, further,
that ect to regional hunting season restrictions applicable to
individu ildli J\reas, which shall in no event include any special regulation
hunting sea ase hunting activities on the Property in a manner that would be
inconsistent wi Purposes or the Conservation Values of the Conservation Easement.
Commercial hunti e permitted so long as conducted in accordance with the provisions of
this Paragraph, provi ver, that commercial fish farms are prohibited. Control of predatory and
problem animals shall elective control techniques, which shall be limited in their effectiveness to
specific animals which h ve caused damage to agriculture, livestock and other property.

7. Water Resources. Grantor may develop and maintain such groundwater resources on the
Property as are necessary or convenient for agricultural, livestock, and wildlife habitat uses in a manner
consistent with this Grant. Grantor may maintain such surface water resources on the Property as are
noted in the Report as currently existing on the Property.

8. Passive Recreational Uses. Grantor may conduct passive recreational uses on the Property,
including, but not limited to, bird watching, hiking, horseback riding, and picnicking, provided that these
uses require no surface alteration or other development of the Property.
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9. Signs. Grantor may erect a reasonable number of signs or other appropriate markers in
prominent locations on the Property, visible from a public road, which identify agricultural or open space
activities on the Property and/or state that no trespassing or no hunting is allowed on the Property.

ited herein, Grantor may
se the Property for any

lues of the Property
egarding whether

ion Values
ify Grantee

aging in such

10. Transfer of Property. Grantor may transfer the Property, provided that the transfer is not
prohibited under the terms of this Grant, and that Grantor notifies Grantee before the transfer of the
Property, and the document of conveyance shall expressly incorporate by reference this Grant. Leasing of
the Property for a period of five (5) or more years must be approved in writing by Grantee, whose
~pproval_shall 110t unreasonably be withheld._The failure of Grantor to perf~ any act required by this
Paragraph shall not impair the validity of this Grant or the Conserv Easement or limit the
enforceability in any way.

11. Residual Rights: Prior Approval. Except as e
exercise and enjoy all rights as fee owner of the Property, includi
purpose which is consistent with and does not diminish or im
or the Conservation Purposes of the Conservation Ease
historic or new practices or activities are permitted or
of the Property or the Conservation Purposes of the
in the manner provided in this Grant and obtain Grante
practices or activities.
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Exhibit D

Prohibited Uses of the Property

Though not an exhaustive list of prohibited uses, none of the uses described below shall be made of the
Property. The following are set forth both to list specific prohibited activities on the Property, and to
provide guidance in determining whether other activities are not consistent with the Conservation
Purposes of the Conservation Easement:

commercial or industrial
ressly permitted by the

ut are not limited to,
d as any open or

oses; (b) the
commercial

s; and (e) the

ressly permitted by the terms of
operty, including without

ings, golf courses, camping
",, anent tent facilities, Quonset
other advertising, and/or other

wer systems or lines.

xcept soils, sands and other material as appropriate for the
ther a ities expressly permitted on the Property in this Grant, the
inerals, gas, hydrocarbons, soils, sands, gravel or rock or any other
the Property.

1. No Subdivision. The legal or de facto division, subdivision, 0 .. 'iiioning of the Property,
any fee transfer of less than the entire Property.

this Grant, all development rights that are now or
or inherent in 'roperty are terminated and extinguished, and

, operty as it now or hereafter may be bounded or
erwise, nor used for the purpose of calculating

other property.

2. No Non-Agricultural Commercial Uses. The establis
uses on the Property, other than the agricultural uses and commer
terms of this Grant. Examples of prohibited commercial or i
(a) the establishment or maintenance of any commercia
enclosed area where domestic livestock are grouped
planting and cultivation orchards or vineyards; (c) t\}!
greenhouses or plant nurseries; the (d) establishment or
establishment of any multi-family dwellings.

3. No Use or Transfer of Develo
this Grant, the exercise of any developme
limitation, the construction or placement of
accommodations, boat ramps, bridges, mobile
huts or similar structures, underground tanks,
structures or improvements ts, utility st

5. Prohibit reo Any annual crop not historically planted on the Property or approved
in writing by Grantor, i ultation with Grantee. Any non-annual crop not expressly permitted by the
terms of this Grant or proved in writing by Grantor, in consultation with Grantee. The planting,
cultivation and harvest of any orchards, vineyards, artichokes, asparagus, sod, rice, safflower, or cotton.

6. No Dumping. The dumping, storage, or other disposal of non-compostable refuse, trash,
sewer sludge or unsightly or toxic or Hazardous Materials or agrichemicals, except that fertilizers,
pesticides, biocides, and herbicides expressly permitted under the terms of this Grant may be stored on the
Property, provided that such storage is in full compliance with applicable Laws, best management
practices, and does not diminish or impair the Conservation Values of the Property.
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7. No New Roads. The construction, reconstruction or replacement of any roadways, except as
expressly permitted under the terms of this Grant, without the consent of Grantee.

8. No Destruction ofNative Trees or Shrubs. The removal, cutting or destruction of native trees
or shrubs on the Property, except for disease or insect control or to prevent property damage or personal
injury and except for the removal of native trees that are four inches or less in diameter when measured at
chest height from those areas of the Property that are used by Grantor for agricultural purposes permitted
under this Grant.

Except with the
. d streambank,

limited to,

.des or other agricultural
nt.

e to the Property, or other action

rantor to sell rights to use water, or to use water
on a temporary basis (maximum one-year

anently impair the riparian or other water rights
uce below what is necessary for present or future

This Agricultural Easement shall not sever or impair any riparian

e Act" s. Any action or practice which is or becomes not consistent
airs the Conservation Values of the Property or the Conservation
ent.

f any motorized vehicles off designated roadways, except for agricultural

10. No Long-Term Leases. Leasing the Property for a pe .
the prior written approval of Grantee.

9. No Biocides. The use of fertilizers, pesticides, biocides, and
chemicals on the Property, except as expressly permitted under the terms'

12.

II. No Alteration of Natural Water Courses· De
prior consent of Grantee, the manipulation or alteratio
shoreline, or body of water. Activities or uses de .
degradation or pollution of any surface or subsurface wa
allowed to conduct any of the uses specifically permitted in
adverse impact on water quality so long as uch permitted uses
applicable Laws and consistent with thos farming practi
geographic area in which the Property is loea.

{3.
with, or wh
Purposes of the

14.
purposes.

15. Introduction of Non-native Species. The intentional or reckless introduction of non-native
plant or animal species which may in Grantee's determination threaten the Conservation Values of the
Property or the Conservation Purposes of the Conservation Easement, which species include, but are not
limited to, the plants, trees and weeds described in Exhibit E which is attached to this Grant and
incorporated herein by reference. Grantor shall not be considered reckless for failure to prevent,
investigate or research any potential manner that such items may be introduced to the Property if such
prevention, investigation or research is not within Grantor's normal business practices, or such potential
manner has not been brought to Grantor's attention.
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16. Subsequent Transfers. Conveyance by Grantor of any interest in the Property in a manner
that would directly or indirectly violate the prohibitions of this Exhibit D, or in any other manner that
does not comply with the requirements of this Grant.

17. No Hazing. The hazing or other disturbance of Swainson' s hawks or other migratory birds
on, approaching, or leaving the Property for the purpose of, without limitation, discouraging the presence
of or habitat use by Swainson's hawks and other migratory birds on the Property.

18. Junkyards. The storage or disassembly of inoperable automobiles, machinery, equipment,
trucks ~nrJ C"';Tn;l~r 1t~TnCO f"nr ........... ...--",('0.:31('0 -.f" ,roo.. _ .... nl"r.o!::». n .... l.o.. +.... 1 _& ....-ro-". .... £',.._ ~A~.~1- ---- --.-
110& .....nu, _U.~ ',U'&U.U,U..1. ... ",,",U.I...:l' ..I.V.1 pU.lpV\3""13 V.l .,"VJOlS"', 1301\;1, VI 1~111.al Vi ~l'i1l.tc:; lUI \;11 pUrpUSe:.
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Exhibit E

Prohibited Plants

For purposes of the Conservation Easement, an "Invasive Species" is defined as a plant species that is
(i) non-native to the ecosystem under consideration and (ii) whose introduction causes or is likely to cause
economic or environmental harm. Grantor and Grantee agree that the planting of any Invasive Species
which is at the time of planting listed with a rating of "High" in the California Invasive Plant Inventory
(the ''CIPI''), published by the California Invasive Plant Council (Cal-IPC) hall be prohibited by this
Grant. If Cal-IPC ceases to exist or if its CIPI ceases to be updated re , then a similar listing
prepared by an organization of the same caliber and endorsed by the sa porters of Cal-IPC shall be
substituted for the CIPI for the purposes of this exhibit, as mutually Grantor and Grantee, each
acting in good faith. The following Invasive Species are listed in a rating of "High" as of
the date of this Grant:

Common Name

":'Rubens (=B. rubens)

(list continues on next page)
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Common Name Scientific Name

iant salvinia

orse

medusahead

Eurasian watermilfoil

S anish broom

red sesbania, scarlet wisteria

Scotch thistle

salt cedar, tamarisk

Himala a blackbe , Armenian blackbe

dense-flowered cord ass

smallflower tamarisk

smooth cord rass, Altantic cord ss
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EXHIBITB

FUNDING AGREEMENT

This FUNDING AGREEMENT ("Agreement"), dated as of , 2008, is entered
into by and between The Nature Conservancy, a District of Columbia non-profit corporation
("TNC"), and the City of Elk Grove, a municipal corporation ("City"), with respect to the
following matters:

the mutual covenants and

of Fun Amount. At or before the date the Easement is
ento County, California, City shall forward to TNC

equal to $156,182 ("Funding Amount") to be used as

A. City is the fee owner in and to that certain real
744-acres, located in Sacramento County, California and mor
attached hereto and incorporated herein by reference (the"

RECiTALS

~< >:'>'~~\>

!-~~,y,:'~;:'/, ':'-:;:;h~:<i:;':

'<Ii>

Now, there '>consid~~Ytion
conditions contained herei~ih%NC

~'~9,:?~~Y~~, ,.

B. Concurrent with this Agreement, TN
Deed of Agricultural and Swainson's Hawk Ha2~

City is granting to TNC a conservation easement over

,:"),,. ;\·:;~\::i?:~:::;:::.:·"::',;'_
1.... "";Del{v~ti;and Pu

recordedJji'h the Offici1tj;~'R~~ords

im~effi~t~)'available furid§'!i~ the
follows: '<~~ti' \~:"

<~;'}':':::;::;;iy \,:'..:

'~~A first, t~!~::::'/~nnnl1nt nf' ctO'l L1..70 fl"\ 1'1"",,,,.... ~n~+1 ~1 ~nA I'Q""';+I.:) 1 +,,-:u:,1,C" onrl 1'rt.C"tC"
\ .... ""f,~,,~' U,I.,U,vu..... 1. U".I. ~J-',~ I J LV '"'V Y "'... .I..l.U""''''''''' U.I.,lU ,""upJ.",uJ. LUIo3At3 UJ..I.U ""v~".-:>

associate;tQ T~d's acquisition of the Easement ("Initial and Capital Funds"),
• '1 1- .1 t:;,t'"$:h .~.1i":::;:" /-, •• .... ".,..... T_. ..'1,..... ... " •• , ..
mcruuing me'{Q~!~:vvmg: {I) cOStS mcurrea oy 1 NC to acquire me rsasement; ana {B) costs to
hold and mana~~·ithe Easement for the first three years;

(b) second, the amount of $15,000 to establish a legal defense fund for the
Easement ("Legal Defense Fund"); and

(c) then, the amount of $62,620 to establish a permanent, non-wasting
endowment ("Stewardship Endowment"), the earnings from which will be used to pay
costs incurred to monitor and steward the Easement in perpetuity following the first three
years ofTNC ownership ofthe Easement.
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posit, maintain, manage,
in Paragraph 1 above

TNC shall at all
d and any and all

drawal. TNC
TNC in

3. Management of Legal Defense Fund. TNC
administer and apply the Legal Defense Fund only for the pus
and consistent with this Agreement and TNC's internal 0 ing pr
times maintain complete separate records of the balance,;p'i<Legal Defen
withdrawals made from the Legal Defense Fund an~kihe purpose of each sue
may use all or a portion of Legal Defense FuIldJ!9\\pay for(~ tual costs inc
connection with TNC's legal defense and/or enfor'cemeJj~fth ent.

2. Funding Amount. Based on the diligent inquiry, experience and expertise of TNC
in acquiring and holding conservation easements in the general region where the Property is located
and elsewhere throughout California, TNC has calculated the Funding Amount as its good faith
reasonable estimate of the amount necessary to pay those costs associated with its acquisition of the
Easement and the perpetual monitoring and stewardship of the Easement, as detailed more
soecificallv in the Prooertv Analvsis Record attached hereto as Exhibit Rand incorporated by

.... • ... J J ....

reference herein ("PAR"). The Funding Amount shall be the only amo t payable by City to TNC
for TNC's acquisition and perpetual monitoring and stewardship ofth

4. Management of Stewardship Endowment. shall deposit, maintain, manage,
administer and apply the Stewardship \~~~g~ment funds 0 for the purposes set forth in
Parazranh 1 above and consistent with thf~c~gf~~!!lent and TN~ •.a! endowment rules, the
cum;~t 'version of which is attached hereto\~ It:fli''''~ the "TN ndowments - Accounting
Rules"), as they may be revised from time t~\lime. " - ific to these funds inciude the
following: \

/" .

(a) .: P?oled Futlds,.. The Stewafgship Endowment funds shall be invested with
TNC's centtilly'~~pl~dfundsand accountea~(),{,~singa separate fund center. TNC shall at
all times maintainbomplete.separate records~r-the balance of the Stewardship Endowment,
incom.,~<l<"9r interest'geI1erateahytP<{ Stewardship Endowment and any and all
wi "~lsl'W' from the Stewardship Endowment and the purpose of each such

rawal. At e andJo'rintet;est earned or generated on the Stewardship Endowment
shall becomart of thejStewardship Endowment. TNC shall not use or otherwise
the principalpe Stewardship Endowment. TNC may use all or a portion of the

d/or incom g,enerated on the Stewardship Endowment to pay for actual costs
TNC in .:~nnection with TNe's ownership, monitoring, stewardship and

~itheEa,
vi_

(b) I issible Expenditures. All Stewardship Endowment funds shall be used
solely to pay f&; (i) the direct costs and allowable indirect and administrative costs of the
purposes of the Stewardship Endowment set forth in Paragraph I above, in compliance with
the terms of this Agreement, or (ii) at the request of TNC, such other projects approved in
advance in writing by City, in City's sole and absolute discretion. No portion of the
Stewardship Endowment shall be used to pay any costs associated with any property or
project other than the Property or the Easement unless approved in advance in writing by
City, in City's sole and absolute discretion.
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(c) TNC Investment Policy. TNC shall deposit and maintain the Stewardship
Endowment funds in an interest-bearing account in the name of TNC, which account shall
be prudently managed in accordance with the Investment Policy adopted by TNC's Board
of Directors ("TNC Board"), the current version of which is attached hereto as Exhibit D
("TNC's Investment Policy"), as it may be revised from time to time.

(d) Calculation of Spending Allowance. Each year, the TNC Board sets a rate at
~hich endowm~nt. e~ings can ~~ spe~t (th~ "Ap~roved R~te"~~:.,~~roved Rate is s~t
m a manner designee to provioe adequate casn flows toe@~ I'lL· S programmatic
requirements while preserving principal and maximizin returns of TNC's pooled
investments. The amount that will be available from wardship Endowment for
expenditure pursuant to this Agreement for a given fis~~iryea ' pending Allowance")
will, under currently applicable TNC policies, be c!ilQulitt~d by ap the Approved Rate
to the Stewardship Endowment's average fair matketv"alu1 for the p [ng three calendar
years, and then deducting from the result a portion (determined by th ) allocated to
the cost of managing the centrally pooledinvestments (t~~,"Administrat . ts"). The
current Approved Rate is 5.5%, of which one;;.half p~~~ge point (0. is currently
allocated to Administrative Costs. "

5. Written Reports. TNC shalld~liver a writtentep'~r.t to City on an annual basis as
'"lV~ '"lJl.JP .... .o. .... _'n .... " ...; ... ; ..... , n_A f-h.t:lt. hnl,.,,_~o .....d;~n.;:n.~nn ~n ..l..u~ 1 l~'>::l?tr:·\ ';i:ll ~ rI r1 ~t r1 ..,.

_ J~al o a"'LIVll.y allU LlJ\,; Vellal."'..... 1\J.l~la.l~~.J.l.l.5. 111 UJ.V LJegaJ.~; ",S"",I. un..... anU. u"e\:l/aru.s......lp
Endowment, with such reports due in each\~ase"bythe}lovembe '.' immediately following the

... ..... r<.-.. ..... ".1 . '_......" ,... .':.... :~.;-,.</ ..."" r- rc::" r-~....a. • .. 11

applicable nscai year, It being agreeo mat eaen "I1S9al y~~'~I?r ;purposes or trns Agreement snau
be~in on July 1st of a give~~!~¥~,a,r year ~~d endpn June ~Ottlt9nhe subsequent calendar year. The
wntten report shall alsor@lude;;a9X reVISIOns to TNC's internal endowment rules and the TNC
Investment Policy eir p6t~#tial impact ion the Legal Defense Fund or Stewardship
Endowment. One each '10 rt shall be delivered to City as specified in Paragraph 10
below. '

'( ,·":~";.)i ;):;j~?'>:' ;"'>"-.,:,-,',

~:",\.);' ~/ :":.",._. ::'<':':::':/{,'< 'n"_,."::,,:,,,,,>,,::,

6. /i0D\!¥r 1ri~of Eas;ihient. In the event TNC ever transfers or sells the Easement in
accord~¢tfwith the te . d cori~~bJls of the Easement to any third-party transferee approved by
CitY<;,in)( rdance with t asemen~~fJ}.NC shall deliver to the transferee through the escrow of
such tran r sale, the ca .·iimount)equal to the balance of the Legal Defense Fund, if any, and
the Stewar ndowment~y~hich~hall include all principal and any unspent interest accrued

,.,_1-" -h,._,.tr"J14:~';_rr ....alonC"oA +1"\. T ....nnC"f"o....oo T ....a·...H ...f"O'1'"t:1IoO C'hQll ontor 1t'\tn 01 hlnl"1;nO'
"'11 .1U!lU"!)<,~"'lJJ5 .\"IJ\"IaL),",u LV .I.1"J.1"-'J."-'J."""", .I. .lUJ..lI3.1."".I."""" 13,1..1.1.&.1..1. '-1"'.1.'.""'" .1..1..1.1." U. U.l..I..I....u,.I....O

, ent ~hh City that memorializes transferee's obligations respecting use of
such tunds detend,;~~1monitorand steward the Easement, which agreement shall be in form
and substance substant ly similar to this Agreement.

7. Representations, Warranties, and Responsibilities. Except as otherwise
explicitly stated in this Agreement, TNC makes no representations or warranties, express or
implied, whether in this Agreement or elsewhere, regarding the investment of or future income
from the Stewardship Endowment, and shall have no liability to City or any other person or entity
in the event that there is any decrease in the Stewardship Endowment, or any failure of expected
income from the Stewardship Endowment actually to be earned.
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8. Attorneys' Fees. The prevailing party in any suit, action, counterclaim, or
arbitration arising out of this Agreement (including, without limitation, enforcement of any award
or judgment obtained with respect to this Agreement) shall be entitled to recover a reasonable
allowance for attorneys' fees, litigation expenses, and the cost of arbitration in addition to court
costs. The parties shall bear their own court costs, litigation expenses, and attorneys' fees in any
other matter.

9. Governing Law. This Agreement shall be governed by and construed in
accordance with the internal laws of the State of California disrega~~pg:p~nciples of conflict of
laws. /(:,

And to:

. Fax: (916)<691 3175

If to TNC:

A;/<ij~~:t>.
10. Notices. Any notice or other communication .iequiredo6 .ermitted to be given to

any part~ here~der shall be in wri.ting and deli.vered P2i~;2~'all,r or sen.' reputable overnight
commercial couner or by regular mail, return receipt 7uested;;.as follows:

If to City: Mt!to ;<; -c-v ,

"'*'~>, <t":,~~>.
City of Elk Grove City of$lk9fove'
Attn: City Attorney Attn: EnVif0iltnental Planning Manager
8480 Laguna Palms Way \;:*'J*;.',.. Development'f~,E;vices - Planning
Elk Grove, California 95758 \~> ..8491 Lazuna p~tni~!·}¥1iV
Phone (for courier services): '~!.. ";'El~!Gro;e C~lii_'-95758

-------"'-,-"'",',;- ',' ., "
"R~x· (01'" "01 L1{\()7 Dh~~ftl'~r,;... -_... ,":~-' ....-_.~-_ ....v,
£ __ • \J£~/~J£-'~~' ~~.~vu"'V,V~"'V\:l11"1 ~"lVl"'''~}. _

The Nature Conservancy The Nature Conservancy
201 Mission s'tr~~t,~th Floor .. Attn: Cosumnes River Project Director
Attn: Le~l,'Fiepafitthepb,;,. 13501 Franklin Blvd
San Fr"~ 0, Calif~~i~;9)1;l05 Galt, CA 95632
Pho~ urier services 15) 7 Phone (for courier services): (916) 684-2816
Fax: (41~?-0244 Fax: (916) 683-1702

Notice shani);, been given (i) upon delivery, if delivered personally, (ii) on the
business day follo,,)~ depo;y with a reputable overnight courier, if delivered by such courier, (iii)
three (3) business d\~~~~!,S'tving deposit in the United States Mail, first class postage prepaid, in
each case properly add~-e~sed as set forth above. The addresses for the purposes of this paragraph
may be changed by giving written notice of such change in the manner provided herein for giving
notice. As an additional alternative form of delivering a notice pursuant to this Agreement, any
party may give a notice to another party by telecopier or facsimile transmission (by "fax");
provided, however, that any notice given by fax must also be given in one of the other methods set
forth above, and each notice delivered by fax shall be deemed given on the date of successful
transmission, unless the transmission is completed on a non-business day, or after 5:00 p.m. on a
business day, in the recipient's time zone, in either of which cases it shall be effective on the next
following business day.

Funding Agreement (8-01-08).DOC 4



11. Time of Essence. Time is of the essence of this Agreement and each provision
herein contained.

12. Counterparts. This Agreement may be executed in two counterparts, each of
which shall constitute an original and taken together shall constitute one and the same Agreement.

y provision of this
iver of any other

,!:~uch provision

\:',<·\·"'i\:.> ,.;,,..", ---"'-~>-, ,,;:.'-

15. Headings. The headings used in this Agreeni~titare for convenience only and shall
not determine the interpretation, construction or meaning oft}ij§Agreement.

13. Assignment. Neither party may assign its rights or obligations hereunder without
1- •• £' L L "" 1 • 1.£' • - :-'--,. •• 1· ...tue pnor wntten consent 01 the other party. Subject to tne roregoin~es~tIon, tms Agreement

shall be binding upon and inure to the benefit of the parties hereWi;,."",d their respective permitted

heirs, successors and assigns. <'. .;.~.
14. Waiver: An.y wa~v.er by either .party to ~~~(~A~eemenF>~i

Agreement must be given m writing. No waiver shlitll/be':construed as
provision of this Agreement, nor shall such waiver.(~e construed as a waiv
respecting any future event or circumstance.

16. Certification of SionatorL
certifies that he/she is authorized to sign on
no additional signatures are required for such

17. Recitals a'
accurate and shall c
construed in light 0,

referred to in this Agree
their entirety

.of the undersigIl~Rsignatories represents and
~rty for wl1i~h he/she is signing, and that

~.Jlctivities contemplated herein.

recitals at he beginning of this Agreement are
is Agreement, and this Agreement shall be
. 'ts, schedules, and addenda attached to and

into this Agreement as fully as if set out in
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In witness whereof, TNC and City have signed this Agreement by the respective authorized
officers as set forth herein to be effective on the date executed by the County.

City of Elk Grove

(signature)

Name: ---------------
Title:
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The Nature Conservancy,
a District of Columbia non-profit corporation

D ..•uy.

Name:
Title:
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Exhibit A

Legal Description of the Property

[Legal Description of the Property underlies this Exhibit A cover page]



Exhibit B

Property Analysis Record

[Property Analysis Record underlies this Exhibit B co er page]



Exhibit C

TNC Endowments - Accounting Rules

[TNC Endowments - Accounting Rules underlies this Exhibit C cover page]



Exhibit D

TNC Investment Policy

[TNC Investment Policy underlies this Exhibit D cov r page)



CERTIFICATION
ELK GROVE CITY COUNCIL RESOLUTION NO. 2008-205

STATE OF CALIFORNIA )
COUNTY OF SACRAMENTO) ss
CITY OF ELK GROVE )

l, Susan J. Biackston, City Clerk of the City of Elk Grove, California, do heieby
certify that the foregoing resolution was duly introduced, approved, and adopted
by the City Council of the City of Elk Grove at a regular meeting of said Council
held on August 27, 2008 by the following vote:

AYES:

NOES:

COUNCILMEMBERS:

COUNCILMEMBERS:

Davis, Hume, Scherman, Cooper, Leary

None

ABSTAIN: COUNCILMEMBERS: None

ABSENT: COUNCILMEMBERS: None

~~-~,~
Susan J. Blacksto~ City Clerk
City ofElk Grove, California


